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Rule 103(a) — Preserving a
Claim of Error. (Pages 1 and 13)

103.2.085 A trial court should not preclude an expert’s
testimony without allowing the party to make an offer
of proof.

State v. Carlson, 237 Ariz. 381, 351 P.3d 1079, 1124
{2015) (defendant filed memorandum describing
expert's testimony; when trial cour disallowed that
testimony, defendant asked to supplement offer of
prool, but trial court denied request; court stated that
supplemantal ofer would have alded its evaluation bf
trial court’s decision, bul was able to resolve issue dn
record presented). |
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Deferise counsel will cease placing
air quotes around his references |
to the “justice” system, 1




Rule 103(d) — Preventing the Jury from
Hearing Inadmissible Evidence. (Page 1.)

103.d.020 Akhough Arizona law does not explicitly
prohibit speaking objections, Rule 103(d) provides
that, to the extent practicablg, the court must conduct
a jury trial so that inadmissible evidence is not
suggested lo the jurors by any means.
State v. Lynich, 238 Ariz. 84, 357 P.3d 119, 11 16-17
(2015) (defendant did not identify, and court did not find,
any Inadmissible evidence state incorporated into its
speaking objections; further, defendant did not objectiat -,
trial and falled to demonstrate fundamental error). |

|
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Rule 103(d) — Preventing the Jury from
Hearing Inadmissible Evidence. (Pags 1.)

103.2.060 Objection of “no foundation” is insutficient to
presarva the issue, the objecting party must indicate how

the foundation Is lacking so that tha party offering the
evidence can overcome the shortcoming, if possible.

State v. Rodriguez, 186 Ariz. 240, 250, 921 P.2d 643, 653
{1996).

Stale v. Guarrero, 173 Ariz. 169, 171, 8B40 P.2d 1034, 1036
{Ct. App. 1992).

Packard v. Reidhead, 22 Arlz. App. 420, 423, 528 P.2d 171,
174 {1974). A T
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Rule 106 — Remainder of or Related
Writings or Recorded Statements. (Page2)

106.005 A video Is a statement for purposes of
Rule 106.

Stale v. Steinle (Moran), 237 Ariz. 531, 354 P.3d
408, 1111 7-13 (Ct. App. 2015), rev. granted,
CV-15-0263-PR (Feb. 9, 2016).

5/3/2016

STATE V. BURNS, 237 Ariz. 1, 344 P.3d 303
(2015).

STATE V. BURNS, 237 Arlz. 1, 344 P.3d 303
{2015).
Rule 106 — Remalnder of or Related Writings or
Recorded Statements. (Pags 2)

Burns at 171 (defendant contended trial court should have
admitted his statements to pofice that ha had consensual
sex with victim; because state did not introduce any
writings or recorded statements about defendant and victim
having non-consensual sex, defendant’s statements were
not necessary to qualify, explain, or place in context pertion
of statemant already admitied).




STATE V. BURNS, 237 Ariz. 1, 344 P.3d 303
(2015).
Rule 401 ~— Test for Relevant Evidence, (Page 4.)

401.¢r.010 For evidence to be relavant: (1) the fact to
which tha avidence relates must be of consequence to the
determination of the action (materiality}; and (2) the
evidence must maka the fact more or less probable
({relevance).

Bums at 1] 46-47 (2015) (victim had GHB (date-rape drug)
in fiver; because when talking on telephone to sister, victim
soundad confused and disoriented (which are side effects
of ingested GHB), evidance was relevant.

£ i
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STATE V. BURNS, 237 Ariz. 1, 344 P.3d 303
{2015).
Rule 401 — Test for Relevant Evidence. (Pages 4 & 8)

Bums at 1] 49-51 {2015) (defendant’s former fiancée
testified on direct about her feelings of fear toward
defendant; after defendant attempied on cross-examination
to establish former fiancée had recently fabricated that
testimony, her testimony on rebuttal that dafandant
threatened to kill her and that she planned to remove all
guns from house was admissible to rebut claim of recent
fabrication and was thus relevant).

1
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STATE V. BURNS, 237 Ariz. 1, 344 P.3d 303
(2015).
Rule 401 — Test for Relevant Evidence. {Page 4.)

Bums at 11 54-55 (2015) (evidenca of 16 telephone calls
betwean defendant and fiancée wharein he asked about
search for victim's body, whether his brother had cleansd
out his (defendant’s) vehicle, and whether tiancée would
stay with him “no matter what” {by time of tria!, fiancéde
was then former fiancée) relevant to show defendant
was involved in victim's disappearance).
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STATE V. BURNS, 237 Ariz. 1, 344 P.3d 303
{2015).
RAule 401 — Test for Relevant Evidence. (Pages 5 & 8.)

401.cr.350 A photograph is admissible If relevant to an exprassly or
Impliadly contested issue, and once trial courl detarmines the
photograph has probative value, trial court, i requastad, must
determina whethar the pholograph has any danger of unifair
prejudice, and if 80, whather the danger of unfalr prejudice
substantially outweighs the probative value.

Bums al 11 59-62 (2015} (photograph of victim found in desart 3
wogks afier murder [n advanced state of dacompaosition with head
severed by wild animals relevant and thus admissible becausa

(%} photograph in any murder case |= ralavant to assist jurors in
understanding issue because fact and cause of daath are always ¥
relavant in murder prosecution, and (2] In this case. photographs
showad whera body was found and how it was hidden,and = |
helped jurars undarstand axpert tastimony). a3 |

| 22
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STATE V. BURNS, 237 Ariz. 1, 344 P.3d 303
(2015).
Rule 401 — Test for Relevant Evidence. (impeachmaent
Casas) (Pags 5.)

401.imp.010 Evidence thal tests, sustains, or impeaches a
witness’s cradibility or character is admissible for
impeachment or rehabilitation purposes.

Bums at 11f] 101-04 (2015) (defendant's expert testified
defendant could be safely managad In Arizona prison
system, trial court properly allowed state to question
witness about crimes and escapes from private

prisons and Arizona State Prison).

|
1
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STATE V. BURNS, 237 Ariz. 1, 344 P.3d 303
{20185).
Rule 412 — Sax-Offense Cases: The Victim's Sexusl
Behavior or Predisposition.
§ 13-1421. Evidence relating to victim's chastity; pretrial
hearing. (Page 8.)
Rule 403 — Excluding Relevant Evidence for Prejudice,
Confusion, Waste of Time, or Other Reasons. (Pages 5 and 6.)

412.040 Evidence of specilic instancas of the victhm's pror $axual conduct is
generzally nol admissibie, and is only admissibla if the trial court linda Tha
evidance is relavant to a speciliciact in lssue In the casa.

403.¢r.005 Iny ordar la raise on appeal a claim that the evidenca should have
been axcluded under Rule 403, the party must make & spacific oblection sjAng
Rule 403 as Iha grounds for Ihe objaclion; a trial court may not exchida o L
Bvigance uniess the opposing party | that the poaes th
danger of unfalr prej and blishas that the unfair prejudice I
substantiafly outweighs the probativa vaiye, r

e




STATE V. BURNS, 237 Ariz. 1, 344 P.3d 303
{2015).
Rule 412 — Sex-Offense Cases: The Victim's Sexusi
Behavior or Predisposition.
§ 13-1421. Evidence relating to victim's chastity; pretrial
hearing. (Fage 8.)
Rula 403 — Exciuding Relevant Evidence for Prejudice,
Confusion, Waste of Time, or Other Reascns. (Pages 5 and 6.)

Bums af ¥§ 4345 {2015) {vicim and defendart met al gas slation snd went oul on
date; Mmoot 3 weeks later, victim waa found dead, e stats charged delendant with

T Tt cate® hlri::aumdu:dmnmlmnmnmndwmw
of this slahds; " that victim had not dited L
pmnyummumwmmm becauss delendani lalied 1o Object

that ground ot a), Sout reviewsd lor fundamental emor only: courl held fact that ¥ ]
dialp with defandart way victim s first date helpad place victim’s actions in conlext

thus was probative, an hid delansiant (aled Yo show svidence posed dang i &
projudics, thus court Tound no ror, Much less lundamantal seor).

fopt cem
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STATE V. BURNS, 237 Ariz. 1, 344 P.3d 303
(20185).
Rule 404{b) — Other crimes, wrongs, or acts. (Page 7.)

404.b.cr.100 If the extrinaic avidence of the other crime, wrong, or act is
not relevant to any lssua being litigatad, then the only efiect of that
evidence |s to show that the person has a bad character, and thus

it would be emror to admit the evidance.

Bums at ] 34-39 (2015) (state charged defandant with kidnapping,
sexual assault, murder, and misconduct with weapons; because state had
to prove dalendant’s pricr falony convictions in order o prove miscondudt
with weapons, and becausa jurors would not have heard gvidancs of
defendant’s prior felony convictions If kidnapping, sexual assauh, and
murder charges had been tried separately, evidenca of dafandan!‘sprp
felony convictions was essentially impermissible charactar avidetice, Bius ¢
trial court abused discretion In not severing charges; court found error |
harmless. but took oppartunity to advise that weapons misconduct ]
should not ba joined with cther charges uniess there is a tactull nexus).

STATE V. BURNS, 237 Ariz. 1, 344 P,3d 303
{2015).
Rule 611(b) — Mode and Order of Examining Witnesses
and Presenting Evidence — Scope of cross-examination.
(Page 12)

611.b.090 The trial court has the discretion to parmit
racross-examination on any naw issue raised on redirect.
Bums at1 53 (2015) (defendant contended he shoud have
been allowed lo recross-examing his former flancée about
tetephane conversation wherain she told defendant’s co-
worker she was not afraid of defendant and defendant was
never violent with woman; because defendant’s attorney

askad about this conversation on cross-examination ahd ri: L
new issue arose during redirect examination that woud
warrant recross-examination, tria’ court did not abuse

(A

discretion in not parmitting racross-examination). " : -




STATE V. BURNS, 237 Ariz. 1, 344 P.3d 303
(2015),
Rule 702 — Testimony by Expert Witnesses.
{Pages 13, 14=15.}

702.005 Because the current version of Rule 702 Is not a new
constitutional nule, it does not apply to trials that ended before
the new rule became effective on January 1, 2012, thus Daubert
and naw Rule 702 does not apply to trial that ended belore that
data.
Bums at 1] 63-85 (2015) (defendant contended trial court
should have held Daubert hearing; because trial concluded
December 18, 2010, Daubart and new Rule 702 did not apply to
defendant’s trial; defendant contended trial coun should b f
precluded testimony of stalg’s ballistics axpert under Frye;
becausa testimony did not rely on any navel theory or procesk, ft
was not subject to Frye). % -

MG iy
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STATE V. BURNS, 237 Arlz. 1, 344 P.3d 303
(2015).
Rule 807 — Residual Exception. (Paga 19.)

807.050 Sel-serving statements, such as claims of
Innocencs, lack circumstantial guarantees of
trustworthiness.

Bums at 11| 66-70 (2015) (defendant's statements to polica
that he had consensual sex with victim did not have
circumstantial guarantees of trustworthiness:

(1) statements were not spontaneous, but ware mads

in response to palice questioning 2 days after victim .
disappeared; and (2) defendant was not motivated lo 1
speak truthfully, being in polica station interview room
and speaking about a murdear investigation).

| 2

Rule 3071 — Presumptions (Legislation). (Paga 2.}

380.085 When tha legislature choosas ditigrent language within 2
statutory schems, It Is prasumed those distinctions are meaningful and
avidence an intent to give diffarent meaning and consequence to the
altemative languags.

State v. Harm, 236 Anz. 402, 340 P.3d 1110, 1Y 15-20 (C1. App. 2015)
{jurors: (1) dafendant guilty of threataning of inlimigdating: and {2) nat
guity of assisting criminal sireet gang by committing felony offense; In
the aggravation phase, state proved delendant committed threatening
or intimidating with Intent to promate or further assist any criminal
conduct by criminal street gang; court held: because crima of assisting
criminal street gang under A.R.S. § 13-2321(8) and anhancemeant of
sentenca undar A.R.S. § 13-714 for offense committed with imant jo
promota. further, or assist criminal street gang have differant olamq*z:, %
detendant's acquittal of agsisting criminal street gang did not prec)
anhancement of senlenca).




STATE V. CARLSON, 237 Ariz. 381, 351 P.3d 1079
(2015).

L =]
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STATE V. CARLSON, 237 Ariz. 381, 351 P.3d 1079
(2015).
Rule 401 — Teat for Relevant Evidence. {Pages 4-5.}

401.cr.060 The Sixth Amendment right to present evidenca does
not give a defendant the right to present a theory ol defense in
whatever manrner and with whatevar evidence the dafendant's
chooses, thus the exclusion of krelevant evidence does not deny

a defendant the Skth Amendment right to present evidence.
Carlson at ¥y 36-37 (2015) {val court precluded defendant's

expart from testifying about risk factors that would tend to make
defendant confess falsely; because defendant naver suggested

his confession was caused by any mental disorder, parsonakty
disorder. or siméar affiction, and because delendant'sexpert | 1
did not diagnose or treat defendant and thus had no knowledge!
whether dafendant had such disordars or conditions, trial court |

did not abuse discration in preciuding that testimony). ﬂ

STATE V. CARLSON, 237 Ariz. 381, 351 P.3d 1079
{2015).
Rule 702 — Testimony by Expert Witnesses. (Page 13.)

702.001 Trial courts should serve as gatekeopers in assuring that
propased expert tastimony I relavant and refiable and thus helpful ta
the jury’s determination of 1acts at issue, but should nat supplant
traditional jury daterminations of cradibility and the welght to be
atforded otharwise admissibla tastimony
Carison at T 22-29 (2015) (irlal court preciuded expart from tastitying
that delendant told him he faisely confassad and defendant’s
explanation why he did Bo; becausa (1) delendant’s statements ware
inadmissible hearsay, {2) defendant naver astablished thal experts
weuld have ralled on such statements in forming opinion, and
{3) allowing that testimony would have cloaked statements with I |
mplication that expart relied on them while shiolding defendam ||
from rigors of cross-axaminalion, trial court did not abusa |

i

discretion in precluding that iestimony). 2 =~ d




STATE V. CARLSON, 237 Ariz. 381, 351 P.3d 1079
{2015).
Rule 702 — Testimony by Expert Witnesses. (Page 13.)

702.030 To qualify as an expert, a wiiness need not have the highest
passibla quallfications or highest degree of sklll or knowledge, and the
trial court should construa libarally whether the witness Is qualified as
an expert; all the witness need hava I3 a skill or knowladge superior to
that of parsons In general, and tha laval of skill or knowledge atfects the
weight of the testimony and not its admissibility,

Carison at 1] 30-31 {2035) (tria) court precluded axpert from testifying
about risk factors that would tend to make dafandani corfess falsely
wher he spoke to media because expan's axpertisa was in general
area of false confession and had no expedtisa or axparience in' aregof
falsa confessions to media; court held lack of specific expertise want 1o |
waight of the testimony and not its admissibllity; tria! court noneths

gid not abusa giscretion In precluding that lastimony bacause {astinfor
went to defendant’s general propenaity to lia rathar than to fMental }
physlcal circumstances atfecting voluntarinass of cnnlession).%
ot
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STATE V. CARLSON, 237 Ariz. 381, 351 P.3d 1079
(2018).
Aule 702 — Testimony by Expert Witnesses, (Pags 74.)

702.8.040 An expert may testily about bahavioral charactaristics of
certaln classes of persons, bu! may not ghva an opinion about the
eccuracy, rellability, or truthiuinass of a particular person, or quantify

{the percentags of such persons who arng truthiul,

Carison at 4 28 (2015} (trlal court precluded expert from testitying that
delendant told him he falsely confessed and detendant's explanation
why he did so; because (1) defendant’s statemants were inadmissibia
hearsay, (2} defendant never established that gxparts would hava

ralied on such statements in foming opinian, (3) altowing that

tastimony would have cloaked statements with implication that

axpart ralied on them while shiglding defendant from tigors of! 1
cross-gxamination, and {4} expert in etfect would have been

giving epinion about dafendant’s truthiuiness, trial court did |
ot abuse discrolion in pracluding that testimony). F E -
E Eoa

STATE V. CARLSON, 237 Ariz, 381, 351 P.3d 1079
{2015).
Rula 702 — Testimony by Expert Witneases, (Page 14.)

702.8.045 Arzona has not addressed directly admissiblity of
testimony about a defendant’s propensity ta e, but federal courts
have not allowed such testmony unless It ralated to some mental
or parsonality disorder that would cause tha defendant to Be.
Carison at 11y 32-35 (2015} {trial coun precluded defendant's
expert from lestifying about risk factors that would tend o make
defendant conless falsely; becausa defandant never suggested
his confession was caused by any mental disorder, personality
disorder, or similar afffiction, and because defendant’s expert |
did not diagnose or freat delendant and thus had no m’-a-:lq g
whether delendant had such disorders or conditions, trial

court did not abuse discretion in precluding that testimony), |
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STATE V. CARLSON, 237 Arlz. 381, 351 P.3d 1079
(2015).
Rule 703 — Bases of an Expert's Oplnion Testimony.
{Page 15.)
703.080 An expert witness may disclose the facts or data if
the party offering the evidence estatiishes that expertsin a
particular field would reasonably rely on certain kinds of
facts or data in forming an opinion on the subject.
Carlson at 1] 28 (2015} (idal court preciuded expert from
testitying that defendant told him he falsely confessed and
defendant's explanation why he did 50; because defendant
never established experts in fisld of false confessions
would raasanably rely on defendant’s own statement
that confession was false, irial court did not abuse
discretion in precluding that testimony).

foreeen
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STATE V. CARLSON, 237 Ariz. 381, 351 P.3d 1079
{2015).
Rule 703 — Baaes of an Expert's Opinion Testimony,
(Page 16.)

703.115 This rule does not authorize admitting hearsay on
the pretense that it Is the basis for the expert's opinion

when the expert adds nothing to the out-ol-court statement
other than transmitting it to the jurors.

Carison at 111 22-29 (2015) (trial court precluded expert
from testifying that defandant told him he falsely confessed
and defendant's explanation why he did s0; because

(1) expert would not have provided any additional insight

or information about those statements and (2} defenda i
could not have testified about those statements without |
submitting to cross-examination, trial court did not aqusé
discration in precluding that testimony).

| 2

Rule 403 — Excluding Relevant Evidence for
Prejudice, Confusion, Waste of Time, or Other
Reasons. (Pages5-6.)

403.cr.010 ¥ evidenca is relevant and therefore admissible, a
trial court may not excluda that evidence untess the opposing
party esiablishes that the evidence poses tha danger of unfair
prejudice, and establishes thal the unfairprejudice substantially
ouiweighs the probative value.

Stata v. Comman, 237 Ariz. 350, 351 P.3d 357, 1§ 23-25 (Ct.
App. 2015) (defendant contended proseculor's PowarPoint
presentation was unlairly prejudicial because it contained
pictures of large quantities of methamphetamine, while
defendant’s case only involved 1.3 grams; becauss stata |
mada claar to jurors that pictures ware not from this casa |
and wera used for iustration only, trial court did not abusa |
discration in allowing PowerPaoint). = 2

|
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Rule 403 — Excluding Relevant Evidence for
Prejudice, Confusion, Waste of Time, or Other
Reasons. (Pageé.)

403,c1.020 If evidence is relevant and thus admissible, a
trial court may exclude that evidence if the cpposing party
establishes the evidence poses the danger of unfair
prejudice, and establishes the unfair prejudice

substantially outwelghs the probative value.

State v. Guaring, 238 Ariz. 437, 362 P.3d 484, 19 {2015)
{evidence that makes defendant look bad may be

prejudicial in eyas of jurors, but it is not necassarily

unfairly so). [ T

[E2ZS
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Rule 403 — Excluding Relevant Evidence for
Prajudice, Confusion, Waste of Time, or Other
Reasons. (Pageé6.)

403.cr,100 Once the trial court determines a photograph
has probative value, the trial count, if requested, must
determinae whether it has any danger of unfair prejudice,
and it so, whether the danger of unfair prejudice
substantially outweighs the probative value.

State v. Felix, 237 Ariz. 280, 349 P.3d 1117, T 37-39
(Ct. App. 2015) {photographs of child's crib with bullet
damage and stuffed gorilla with bullet hola in it relevant
to charge of attempted murder and dangerous crimp ]
against children; trial court reviewed photographs '5
and engaged in proper balancing analysis). |

e

Rule 404(a) — Character Evidence Not
Admissible To Prove Conduct; Exceptions:
Character of Accused. (Pages 6-7.)

404.0.1,¢x,040 A defendant may offer “cbsarvation evidence” about
behavioral tendercies to show he or she possessed a character trait of acting
refiexively in response to stress, but may nat ofler opinion whether defendant
was or was not acting reflactively at time of killing,

Stalg v, Leleww, 237 Ariz. 516, 354 P.3d 393, Y 18-24 (2015) {defendant
shot and killed his two sons, age 1 and 5; because defendant’s expert would
hava testified only that delendant had general character trait for impulsivity,
and not that he actad impulsively at time of murders, trial count errad by
excluding that gvidence; trial court lurther emed In limiling defendant’s parent’s
testimony to those avents occurting night befora and day of murders; coun
held error was harmiass bacause evidence showed defendant {1} purchieed
waapon day wita led for divorca, (2) sent messages to wile saying that ihis
will end badly,” (3) sant lattar that bath he and child had signed, (4) shot
childin back of haad through piliow or blanket, and (S) had 1o walll 700
after he shot ona child in order to shoot other child),

HEE
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Rule 404(b) — Other crimes, wrongs, or acts.
{Page 7.)

404.b.cr.080 Extrinsic evidence of another crime, wrong,

or act is admissible if it is legally or logically relevant, which

maans it tends to prove or disprove any issua in the case,

and thus is admitted for some purpose other than to show

the defendant's ctiminal character.

State v, Cormman, 237 Ariz. 350, 351 P.3d 357, § 15 (Ct.

App. 2015) (defendant contended trial court should have

redacted from police station interview detective’s statemgnt

that they had “buys” by confidential informant; courpheld |

this was not admitied to show defendant’s propensities

act in certaln was and thus was not Rule 404({b) material).

L - J &
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Rule 404(b) — Other crimes, wrongs, or acts,
(Pages 7-8.)

A404.b.er.230 Extrinsic evidence of ancthar crime, wrong, or act is admissible
I it Is relevant to show intent, but intant is only 8n 1ssue when the dalendant
acknowledges doing the act, but denias having the intent the statute requires,
thus a blankat denlal of criminal conduct does not put intent in issue,
404.b.cr.250 Extrinsic evidence of anather crime, wiong, oe act bs
admigsibie i it is relevant to shaw motive.
Stata v. Lateve, 237 Ariz. §16, 354 P.3d 333, 70 11-17 (2015) {niter
defendant's wile had filed for divorce, defendant shot and killed their two sons,
age 1 and 5; court hedd following evidence was admissiblaio show
dafendant's intent: defendant's (1) telling his wile about his extramarita! alaira,
(2] caliing police in atternpt 1o have wile removed irom housa, (3) thraals o
find where wife was living, (4) attempts to create problems where wile wis
working, (5) sending to wite’s boyfriend saxually explicit video defdndantand |
wia had made during marriage, (5} cbtalning background checks on wifg's
bayfriend and boyfriend's ex-wile, and (7) substantial debt and ittla or ng
monay; cour rejectad delendant’s argument that these acts agaliatwite:
should not have bean admitted because sha was not murder mﬁ
oces

Rule 702(a) — Testimony by Expsart Witnesses —
Assist trier of fact. (Page 14.)

702.8.020 When a matter is of such common knowledge
that a lay person could reach as intelligent a conclusion as
an expert. the trial court should preciude expert opinion.

State v. Ortiz, 238 Ariz. 329, 360 P.3d 125, 1 11 (CL App.
2015) (court rejected defendant’s contention that, in today's
soclety, much of Dr. Wendy Dutton's testimony was

common knowledge).

12



EXPERT WITNESSES
—
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Rule 702(a) — Testimony by Expert Witnesses —
Assist trier of fact. (Page 14.)

702.8.030 Merely because the expert Is testifyingas a
“cold” witness does not mean that witness's testimony

will not assist the jurors in determining a fact in Issue.
State v. Oriiz, 238 Ariz. 329, 360 P.3d 125, 1y 2-8

{Ct. App. 2015) (defandant was 53 and viclim was 15;
defendant was victim's wrestling coach and was convicted
of four sexual acts with her; Or. Wendy Dutton testified

as "cold” witness).

Rule 702{a) — Testimony by Expert Witnesses —
Assist trier of fact. (Paga 6.)

403.cr.010 A tral court may not exclude refevant evidence
only if tha opposing party establishes thal the evidence
poses the danger of unfair prejudice, and establishes

that the unfair prejudice substantiatly outwelghs the
probative value.

State v. Oriiz, 238 Ariz. 329, 360 P.2d 125, {1 12-21

(Ct. App. 2015} (court concluded testimony of Dr. Wendy
Dutton had probative value, and merely because she
testified as “cold” witness did not mean her testimopy 1,
was unfairy prejudicial). ]

13



Rule 703 — Bases of an Expert’s Opinion
Testimony. (Page 15.}

703.085 If an expart witness discloses tha facts or data
only for the limited purpose of disclosing tha basis of tha
opinion, they are not substantive evidence and admission
of those facts and data does not violate the right of
confrontation, and bacause they are not admitted to prove
the truth of the matter asserted. they are not hearsay.
Stale v. Guarino, 238 Ariz. 437, 362 P.3d 484, 11| 33-35
{2015) (state’s gang experts were permittad to base
opinions on infermation from debriefings, free talks, wird
taps, and letter interceptions from gang members, and |
learned in undercover capacity from gang members). |

b £=s
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BASIS OF AN EXPERT'S OPINION
TESTIMONY

il

ol TE B4t Py

NON SEQUITUR

{
H
;

Rule 704 — Opinion on an Ultimate Issue,
{Page 16.}

704.010 Opinion evidence is admissible even if it involves
an ultimate Issue in the case.

Stale v. Williamson, 236 Ariz. 550, 343 P.3d 1, Y 27-31
(Ct. App. 2015) (officers testimony that, In sting operation,
they are trained to tell person that person has opportunity
to walk away because “we try to get away from the
entrapment issus” was not opinian on ullimate issue

of defendant’s guilt).

l
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Rule 801 — Definitions That Apply to This
Article; Exclusions from Hearsay. (Fage 17.)

801.010 Admission of an out-of-court statament that is
non-hearsay s not “testimonial evidence” and doas not
vio'ate the confrontation clause of the United States
Constitution.

State v. Comman, 237 Ariz. 350, 351 P.3d 357, 115

{Ct. App. 2015) (defendant contended trial court should
have redacted from polica station intarview detective's
statement that they had “buys” by confidential informant;
court held this was admitted for context and not for tru %
of matier asserted, thus no Confrontation Clause violati:}n)

L —

5/3/2016

Rule 801{c) — Definitions That Apply to This
Article — Hearsay. (Page 17.)

801.c.020 |f the avidance is an out-of-court assertion that
is not offered to prove the truth of the matter asserted, it is
not hearsay and does not violate the right of confrontation,
State v. Cornman, 237 Anz. 350, 351 P.3d 357, 1| 15

(Ct. App. 2015) (defendant contended trial court should
have redacted from police station interview detactive's
statement that thay had “buys” by confidential informant;
court held this was admitted for context and not for truth

Clausa viglation). |
| |

AL

of matter asserted, thus not hearsay and no Confrontation. -,

Rule 801(d}{1){A) — Statements That Are Not
Hearsay: A declarant-witness’s prior statement.

(Page 18.)
801.d.1.A.090 (n determining undar Rula 403 whethar to admit a prior
Inconslstent statemnent, the trial court should consider, infer aka the following
Alirad tactors: (1} whather the witnass being impeached admits or denies
making impeaching siaterment and whather the withass being impeached Is
subject to any faciors affecting refability, such as age or mental capacity
{2) whethar the witness presenting ihe impeaching statemaent has an intarest
in tha proceedings and whether there is any other evidance showing the
witness mada the impeaching statement; |3} whather the witness presenting
impeaching statement is subject to any othar tactors atfacting reliabitity, such
as age or mental capacity; (4) whether the true purpasa ol tha statement is
o impeach witness or 10 serva as substantive evidence; and [5) whethar
there is any evidence of guilt other than the statement.
State v. Wiliams, 236 Ariz. 600, 343 P.3d 470, 11 14-19{Ct. App 2
{because state presented no other avidencs lo prova delendant's use
marijuana other than evidence admitted for impeachment purposes.
enly that delendant had THC In blood, trlal court vacaled
ll=Q;Qflvit:limft:ir use of maripana)
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Rule 801{d}{2){A} — Statements That Are Not
Hearsay: An opposing party’s statement.
{Page 18.)

801.d.2.A.060 The corpus delicti doctring ensures a
defendant's conviction is not based upon an uncomoborated
confession or incriminating statement, thus the state must show
(1) a certain result has been produced. and (2} the resuft was
caused by criminal action rather than by accident or soma other
non-criminal action; only a reasenable inference of the corpus
deficti need exist before the jurors may consider an incriminating
statement, and circumstantial evidence may support such an
inference; furthermore, the state need not present evidenca |
supporting the inference of corpus deficti before it submits the
deiendant’s statement as long as the state ultimately subm
adequate proof of the corpus delicti belore itrests. == || =

B2
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Rule 801(d)(2){A) — Statements That Are Not
Hearsay: An opposing party’'s statement.
(Page 18.)

Slale v. Carson, 237 Ariz. 381, 351 P.3d 1079, 4§ 8~14 (2015}
{defendant gave television intarview whersin he admitted
kidnapping (and kiling) two victims; blood and DNA svidence linked
to victim #1 was found in back seat and trunk ol defendant's car;
her purse was lound in her trailer, and testimony indicated she
would have taken pursa If she laft voluntarily; court held this
supported inference thal defendant kidnapped victim #1; DNA
avidence linkad to victim #2 was found in passanger compartment
of defendant’s car, and victim #1 and victim #2 lived together and
disappeared at same time, and remains of both victims ware |,
disposed of In same manner and found in sama place; court hkid
this supported inference that defendant kidnapped victim #2).
A .
=]

Rule 801(d){(2){A) — Statements That Are Not
Hearsay: An opposing party’s statement.
(Fage 18.)

State v. Maciel, 238 Ariz. 200, 358 £.3d 621, 1Y 27-30 (Ct. App. 2015)
{person observed delendant seated next 1o vacant building with broken
window: when officer arrivad. dalendant denied any knowledge of removal
of board from window: defendant later sald he had remaved board day
batora and entered building to look for monay; coun noted following:

(1) parsen irom buliding next door lold officers board had been in place
over window 3 days earliar; (2) force would have had to have bean used
1o remova board; (3} shoe prinls were inside building, and although they
did not match shoes dafendant was waaring, dafendani could have baon
woaring differant shoas day belors; {4) building was used primarlly tor
storaga and window led to storage area; and {5) maintanance man o
walked propary twice weekly had not reported sesing anything “out i:l
place” batore incident; court held this was sullicent circumstantial
avidence to show burglary had been committed and corroborateg | -
detondant's statements)

/-1
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Rule 801(d){2){(A) — Statements That Are Not
Hearsay: An opposing party's statement.
(Page 19.)

801.d.2.A.061 Whether the state has produced sufficient evidence
to establish corpus defict apart from the defendant’s statement Is a
lagal analysis for the trial court, thus if the stata falls to produce
sufficient evidence to establish corpus delicti apart from the
defendant’s statement, the trial court should grant a motion for
Jjudgment of acquittal, but it the trdal court determines the state has
produced sufficient evidence to establish corpus delict!, the jurors
may consider all the evidence and there is no need to instruct the
jurors on cofroboration.

State v. Comman, 237 Artz. 350, 351 P.3d 357, 11 16-20 )
{C1. App. 2015) (bacause trial court determingd state had® |
established corpus defict), trial court did not abuse discretion i
denying defendant's requested jury instruction on comﬁm%).

popt.om
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Rula 801(d){2){A) — Statements That Are Not
Hearsay: An opposing party's statement.
{Page 19.)
801.d.2.A.064 The Arizona Supreme Court has never
adgpted the “trustworthiness” doctrina for corpus delicti.

State v. Carison, 237 Ariz. 381, 351 P.3d 1079, 11 10, 15
(2015} (court held evidence was sufficient under sither
corpus delicti or trustworthiness corroboration ruls).

Rule 803({18) —Excaptions to the Rule Against
Hearsay—Regardless of Whether the Declarant
Is Available as a Withess—Statements in
Learned Treatises, Periodicals, or Pamphlets,

{Page 19.)

803.18.020 This rule requires that the treatise, periodical,
or pamphlet be established as a reliable authority; there is
no requireament that the individual anticles ba established

as a reliable authority.

State v. West, 238 Ariz, 482, 362 P.3d 1049, 1 70 (Ct. App.
2015) {cour rejected defendant’s contention that individual
articles with'n joumals be verilied as reliable). !
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Rule 807 — Reslidual Exception. (Page 18.)

807.050 Self-serving stalaments, such as claims of
innocence, lack circumstantial guarantees of
trustworthiness.

State v. Tinajero, 188 Ariz, 350, 935 P.2d 528 (Ct. App.
1997) {aiter defendant was arrested for leaving the scana
of an accident, he said he was nol the cne who had been
driving the car; court held this statement lacked
trustworthiness and thus was not admissible).

5/3/2016

RESIDUAL EXCEPTION
B, HL% =
DUI
and
TRAFFIC LAWS
& )
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REASONABLE SUSPICION TO STOP

5/3/2016

2B-622 Failure to comply with police officer.
(Page 13.)

020 This statuta gives a person of ordinary intelligence the
opportunity to know what is prohibited and provides standards
for those who apply the statute, thus the statute does not
violate the Due Process Clause of the Fourteanth
Amendmant.

State v. Burke, 238 Ariz. 322, 360 P.3d 118, 1 11-17

(Ct. App. 2015} (atter defendant allegedly failed to stop at stop
sign, police officer pulied him over, asked him for his license
and registration, and directed him not to move his vehicle;|
delendant disobeyed instructions, drove his vehicle td. A
side of roadway, called 911, and eventually exited his

vehicle after additional officers arrived on scene, ., ]

ppot cam

at which paint they arrested him}. H .

REASONABLE SUSPICION TO STOP

| B qi_'.
i ——— |
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28-754 Turning movements and required
signals. (Page 13.)

030 A paolice officers vehicle may constitute "other traffic”
under this saction.

State v. Salcido, 238 Ariz. 461, 362 P.3d 508, Y] 6-13
{Ct. App. 2015) (officers vehicle was only other vehicle
aftected by defendant's driving).

¥ i

1.
f—
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TRAFFIC VIOLATIONS

Lentl GReE & ak, LLaRen
Tl bk LEEAL LAGERSLE

Peapmae - 1
o i S M B e gl by -

28-1321(A} Implied consent 1o blood, breath or
urine test; suspension of license upon refusal;
hearing; review of suspansion order—Impliad
consent to submit to test. (Page 13.)

J020 Telling & driver that "Arizona law requiras you to submit to and
successiully complete tests of breath, blood, or other bodity substance.”
without more, makes any subsequant consent involuntary.

Stata v. Valsnzusia, 2016WL1637656, 1) 2 (Ariz. Sup. Ct. 6/26/2016) (altar
datendant was arrasted, officer read him Admén Per Se/implied Consant
Adffidavit; told driver four times he was required to take test; defencant
agreed 1o BAC lest; resuits showed BAC of 0,223 and 0.241).

111 Whether consent is voluntary Is o factual issue rescived by reviewing
the totality of the circumstances based on a preponderance ofthe -

i
118 JClonsent concaivably could be voluntary i, atter an officar
lawful authogity 1o search, the officer relracts thal assartion or an att

search consenta.”
Pt 1o

evidence, L

advises that the search Is not lawtully required bafora tha subjeEio! thy =
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28-1321(A) Implied congent to bloocd, breath or
urine test; suspension of license upon refusal;
hearing; review of suspension order—Implied
consent to submit to test. (Page 13)

.020 Telling a driver that “Arizona law requires you 1o submit 1o and
successiully complele tests of breath, blood, or othar bedily substance,”
without mora, makes any subsequent consent involuntary

State v. Valenzuela, 2016WL 1637656, Y 2 (Artz. Sup. Ct. 6/26/2016) iatter
defendant was arrestad, officer read him Admin Per Sa/implied Consent
Affidavit; told driver four times he was required to take lest; defendant
agreedio BAC test; results showsd BAC of 0.223 and 0.241).

931 Good-faith exception applies IF RAISED AT THE SUPPRESSION
HEARING, Davis v. United States, 564 U.5.229 (2011)

Brown v. McClannen, 2016WL1837664 (Ariz. Sup. Ct. 6/26/2016) i
1 16 Good-faith exception DOES NOT APPLY IF NOT RAISED A'ﬁ
THE SUPPRESSION HEARING.

[ e
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28-1321(A) Implied consent to blood, breath or
urine test; suspension of license upon refusal;
hearing; review of suspension order-——Implied
consent to submit to test. (Page 13.)
What is an officer to do? Valenzuela at § 29;

1. After making arrest, ASK driver if he/she Is wiling to take test
and advise of penalties:

BAC z 0.08 = loss of icense for 90 days;
reinstatement only after alcohol screening.

2.1! agreement, need do nothing more.

3. I refusal, advise of penalties: Loss of license for 12 months
or 24 months (2™ offanse).

4. Ask again if diiver is willing to take test.

5. If rafusal, gst a warranl. :

—

28-1321(A) Implied consent to blood, breath or
urine test; suspension of license upon refusal;
hearing; review of suspension order—Implied
consent to submit to test, (Page 13.}

State v. Okken, 238 Ariz. 566, 364 P.3d 485, 1 10-24

(Ct. App. 2015) (atter defendant was arrested, officer read him
Admin Per Se/impked Consent Affidavit; defendant agreed i
provide breath and blood samples; tast rasufts showed BAC
result of 0.225)

AL

Epeire=
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28-1388(E) Blood and breath tests; violation;
classification; admissible evidence—Sample of blood,
urine, or other bedily substance. (Page 15.)

.00 In order io aliowtha results of lesting ol a portion of a blood, urina, or other
sampla taken under this section, the state must show {1) the officer had
probable causa to beliave the person has violated the DUI statute, {2) the
sample was taker for medical purposes, and (3} axigent circumsiances existed.
Statev. Rayes, 238 Arlz 575, 364 P.3d 1134, 11 519 {CL. App. 2015] (in April
2012, defendant crashed vehicla into building and was taken 1o hospital for
treatmant hor non.life-threatening injuries, and hospital personnal drew a
sampita of his biood; delendanit rafused to consant to officer's request for blood
sampla; officer did not seek wamant because he knew he could pbtain portion
of blood drawn by hospiial personnal, but acknowledged there was sufficient
time to have requestad warrant; delendant concedad officer had probabir
causaio beliave ha had violated DU statute and sample was takeafor- 4
medical purposes; Irial count statad i would have suppressed evidence |
H blood draw had occured aer 471472013 when Missouriv. Mcheely |
was decided; court did not apply exclusionary rulg pursuantio = g
Davis v. United Siates, 131 5. Ct 2418 (2011)), ﬁ

28-1388(E) Blood and breath tests; violation;
classification; admissible evidence—Sample of blood,
urine, or other bodily substance. (Page 15)

020 Bafore tha police are entitied to a portion of a blood, urine, or
other sampie taken for medical purposes, the person must have
voluntarily submitted to the medical treatmant,
State v. Nissiay, 238 Ariz, 446, 362 P.3d 493, 17 27-38
(Ct. App. 2015} (at 5:30 p.m., defendant collided head-on into
oncoming vehicla, injuring four persons in vehicle and iting
padestrian; although defendant was very hoslile and combative
with medical personnel, court concluded defendant did not
expressly rafuse medical treatmant, thus trial court properly
denied defendant's motion to suppress results of testing ',
on blood drawn in hospital). '!

1




ARIZONA MEDICAL MARIJUANA ACT
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ARIZONA MEDICAL MARIJUANA ACT

DOBSON V. MCCLENNEN, 238 Ariz. 389, 361 P.3d 374 (2015).
DARRAH V. MCCLENNEN, 236 Ariz. 185, 337 P.3d 550
(Ct. App. 2014), vac'd, 2015WL7759889 (12/01/15).
28~1381{A}3) Driving or actual physical conirol--Drugs In person’s body.
{Page 14.)
28~1381{D) Driving or actual physical control—Afirmative defansa.
{Page 14}
36-2802(D) Arizona Medical Marijuana Act—Control of vehicle,
(Pages 15-16)
080 In ordar to prove a defendant guilty under § 28-1381{A){3). the state mus!
only prove tha p of & drug or in tha parson's body and does nat
hava to prova tha person was In fact impaired, thus the provisien of the AMMA,
A.RLS. § 26-2802{D}, which provides knmu'uly to belng *under the influance nl'

~does nol | ize & from pi
under i 2&-!3&1(A](3], tut instead afords an affemative defense i the
shows tha marij orits lite was In & concentralign P

to cause Impai it
Dobson al 11 10-20 {blood lests showed each defendant had mmliunrul l
and Its impairing metabolite in hair body). sl a
Darmath a1 11 1-7 {defondant's blood contained 4.0 ngimi of THC). ﬁ

Reptzen
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DOBSON V. MCCLENNEN, 238 Ariz. 389, 361 P.3d 374 (2015).
DARRAH V. MCCLENNEN, 236 Ariz. 185, 337 P.3d 550
(Ct. App. 2014), vac'd, 2015WL7759889 (12/01/15).
25-1381{A)}J) Driving or actual physical control—Drugs in person’s body.
(Page 14.}
28-1381(D} Driving or sctual physizcal control—Atfirmative defenss.
{Page 14.)
36-2602{D) Arizona Medical Masijuana Act—Contrel of vehicle.
(Pages 15-16.)
070 A.A.S. § 28—1381{3) pravides a parson is nol guilty of violating A.R.S.
§ 28—1381(A){2} i the person is using a drug as prascribed by & medical
praciitioner; because under federal law marijuana may not be dispensed
under a prascription. a “written centification” signed by a physiclan pursuant
to the AMMA is not a prescription under A.R.S. § 28-1381(D} and thus is
nt dafensa to a charge under § 28-1381{AN3). 1 {
Dobson at Y 18. 22 (count heid any error by trial court in excluding
evidence of delendants’ medical martjuana cards was harmless
inlight of stipulation by dafendants that they had marijuana 1

In their bodias) é
e

5/3/2016

26-1381(A)3) Drlving or actual physical
control—Drugs in the person’s body. (Page 14.)

.0B0 The “mstabolite” referanced in this section is fimited to
any metabolite that Is capable of causing impairment,
which includes Hydroxy-THC, but not Carboxy-THC.

State v. Werderman, 237 Ariz. 342, 350 P.3d 846, TN 4-11
{Ct. App. 2015) (court cancluded State ex rel. Montgomery
v. Harris (Shilgevorkyan) did not overrule previously
binding case law and thus did nol entitle defendant

to rellef under Rule 32.1(g)}.

|
i X
[——]

ARIZONA MEDICAL MARIJUANA ACT
36~2801(1)(b) Allowable amount—Designated
careglver. (Page 15.)

010 With respect to a designated caregiver, the “allowable
amount of marjuana” for each patient assisted by the
dasignated caregiver means 2% ounces of usable
marijuana.

Stata v. Liwski (Gillie), 238 Ariz. 184, 358 P.3d 605,

911 6=10 {Ct. App. 2015) (because defendant was
authorized to care for only one patient, he was entitied

to possess only 2% ounces of marijuana, thus he did

not have immunity for possession 3% ounces of
marijuanal. |
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ARIZONA MEDICAL MARISUANA ACT
36—-2804.03{C) Registry identification cards.
(Page 16.)

010 This statute previded hat a person with & registry identification card
issued Ly anotier stata that alows a “visiting qualifying patient™ the right to
poasess or use marijuana for medical purpases In that state ks allowed to

possass or Lsa marijuana for medical purposes In Arzona; becausa the
language In the statule Includas only a “visiting qualifying patient”and

not a “visiting designated caragiver.” a registry identification card issusd
by another stata for a designated caregiver does nat giva the perton the
right o possess or usa marijuana in Arlzona.

State v. Abdi, 236 Artz. 609, 343 P.3d 821, 11l 7-13 [CL App. 2015)
{defendant was arested with 5.07 grams of marijuana and was charged
with possession of marijuana; dafendant had valid registration card isgued
by Gregon Hoalth Autherity as caregiver and listed her father {Qrgon; i
resident) as pafient; defendant contended this permitted her to posse:
marijuana in Arizona; coun held irial court properly preciuded

of defendant’s registration tard and lact she was registered wiltr = |

Oregon Health Autharity).
b ]

agm
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ARIZONA MEDICAL MARIUANA ACT
36-2811(B) Presumption of medical use;
protections; civil penalty. (Page 16.)

010 This statute does not provide immunity from prosecution
for a registered qualifying patient who provides marijuana to
another registered qualifying patient in retum for somsthing
of valua,

State v. Matlock, 237 Ariz. 331, 350 P.3d 835, 1] 7-22

{Ct. App. 2015) (In online posting, defendant offered

to provide marijuana plants to cther medical marijuana
cardheolders and requested “$25 donation™ per plant;
undercover officer showed defendant medical marijuana
card indicating he was authorized lo culiivate marjuaha; ||
defendant gave officer three marjuana plants, and officer |

gave defendant $75; Irlal court granted delendant’s i
to dismiss indictment; court reversed trial court),

i

i

ARIZONA MEDICAL MARIJUANA ACT

The flundamental issue presented in this appeal is whether
the AMMA bars the State from prosecuting a physician for
allegedly misrepresenting (negligently or otherwise} ha had
reviewed the last 12 months of a patient's medical records
from other treating physiclans when certifying that "in [his]
professional opinion the patient [was] likely to receive
therapeutic or palliative banefit from the medical use of
marijuana.” See Ariz. Rev. Stal. ("A.R.5.”) section 36—
2801(18) (2014). We hold it does.

Stale v. Gear, 236 Ariz. 209, 339 P.3d 1034, 72 (Ct. AEP
2014), review granted, CR-14-0408-PR (Dec. 1, 2015)
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